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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 15th day of My, 2000

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-15188
V.

RONALD R. MACKO,

Respondent .

N N N N N N N N N N N N N N

ORDER _DENYI NG _MODI FI CATI ON

The Adm nistrator has filed a petition for nodification of
the Board s decision, NTSB Order No. EA-4804, served Novenber 30,
1999.' By that opinion and order, the Board granted respondent’s
appeal and reversed the initial decision. Specifically we found
that the respondent did not violate section 121.548 of the
Federal Aviation Regulations (FAR), 14 CF. R Part 121, when he
refused a bearded FAA inspector access to the cockpit for safety
reasons after being advised to do so by a Delta Airlines
Assi stant Chief Pilot.

In her petition, the Adm nistrator asks that we correct what
she perceives as errors in our decision, so as to avoid confusion

The Administrator filed a brief in support of her petition.
Respondent did not reply.
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inthe future. First, she clains that the Board m sinterpreted
FAA Advisory G rcular No. 120-43, entitled “The Influence of
Beards On Oxygen Mask Efficiency” (1/27/87). The Adm nistrator
asserts that she considers the issue of decreased oxygen mask
efficiency for bearded persons in the cockpit to be a safety

i ssue only for crewrenbers, not for anyone else in the cockpit.
We see no error in the Board' s explanation of the Adm nistrator’s
position. See NTSB Order No. EA-4804, n.5, quote from Advisory
Circular 120-43. W were aware that the Adm ni strator recogni zed
that a beard could disrupt the seal around a wearer’s oxygen nmask
and thus inpede the flow of oxygen to that person, which could

af fect awareness, capability, performance, and, ultinmately,

consci ousness. W al so understood that the Adm nistrator
perceives this as a safety issue only for a crewrenber. W
sought to nmake the point, however, that a person sitting in the

j unpseat, obviously within close proximty to the crew, would be
wearing the sane type of mask and, if bearded, mght, like a
crewrenber, be deprived of sufficient oxygen to maintain

al ertness and, perhaps, consciousness. As we stated, “[t]he
possibility that during an enmergency the crew m ght be distracted
fromoperating the aircraft by a junpseat rider who was not

recei ving an adequate supply of oxygen to remain coherent and
consci ous seens to be a justifiable safety concern.”? NTSB O der
No. EA-4804 at n. 14.

The Adm nistrator also states that the Board erred by
calling the Flight Operations Manual (FOM “approved” rather than
accepted by the FAA. Further, she asserts that since the version
of the FOM which read “For safety reasons, beards are not
acceptable in the cockpit” had not been accepted by the FAA
Delta Airlines “assunmed the risk that its inplenentation and use
may not be legal.” Admnistrator’s Petition at 4-5. Wile this
may be true, it does not show how respondent is responsible for
Deita’ s assunption of risk.® The Administrator continues,

In fact, the FOM shoul d not have been given the sane
wei ght as a regulation even if the FOM had been
accepted by the FAA. The fact that it was not accepted
meant that Respondent risked a regulatory violation by

’Further, the Administrator’s concerns to the contrary, it
does not seem|likely that the Advisory Crcular will begin to be
interpreted to apply to passengers. First of all, the Advisory
Crcular specifically discusses the type of oxygen mask worn in
the cockpit, which is different fromthe passenger nasks.
Secondly, unlike a junpseat rider, the passengers do not sit nere
feet away fromthe crew. Thus, if a passenger were to becone
i ncoherent or unconscious fromlack of oxygen, it would not be a
direct distraction for the crewrenbers.

\Whet her the FOMis accepted or approved, it is neverthel ess
reviewed by an FAA representative.
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relying upon it. Accordingly, Respondent’s reliance on
the provision in the FOM was unreasonabl e, even though
he confirmed it with his Chief Pilot.

Id. at 5. Wile the FOM dated August 31, 1995, which included
the phrase “for safety reasons,” was not accepted by the FAA
Principal Operations |Inspector, an FOM w t hout that phrase was
accepted and in force on June 16, 1996. It stated sinply “beards
are not acceptable in the cockpit.” See NISB Order No. EA-4804
at 4-5 and n.7. \Wether or not the renoval of the phrase was
sufficient to nmake it plain that the beard prohibition nust not
be applied to FAA inspectors is not clear.

Finally, the Adm nistrator insists that the Board erred by
failing to defer to her position in this case. W disagree. W
recogni zed that an FAA inspector may only be denied access to the
cockpit in the interest of safety,® but found that respondent was
reasonable in his belief that he refused the inspector access to
the cockpit for safety reasons. As such, our opinion and order
is entirely consistent with the Admnistrator’s validly adopted
interpretation of |aws and regul ati ons.

ACCORDI NG&Y, I T IS ORDERED THAT:
The Adm nistrator’s petition for nodification is granted

only for the purpose of changing any reference from “FAA-approved
FOM to “FAA-accepted FOM and denied in all other respects.

HALL, Chairman, HAMVERSCHM DT, GOGLI A, and BLACK, Menbers of the
Board, concurred in the above order.

“ld. at n.6. W note that the citation should read 14
C.F.R™§ 121.547(a).



